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IN UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COIiXniBIA 

JACKSON L, MCGRADY, 

Plaintiff, 



Vh 



GORDAN R, ENGLAND 

Secretary of the Navy, et al 



Civil Action No. 1:95-CV-01651 



DECIiARATIOH OF CAPTAIN MARTIN E> ADAMS, U,S> MARINE CORPS OF 
NAVY JAG CODE 13 ADMINISTRATIVE LAW BRANQ? 

DECLARANT, States as follows, to wit: 

1. I am MARTIN E, ADAMS and I serve as a judge advocate on 
active duty in the United Sates Marine Corps at the rank of 
captain. I am currently assigned as an attorney for the 
Department of the Navy for the Office of the Judge Advocate 
General (OJAG) , Administrative Law Branch (Code 13); My work 
physical address is Presidential Tower Suite 7000, 2511 S. 
Jefferson Highway, Arlington, VA 22202, 

2- As part of my official duties, I review petitions from 
servicemembers requesting Special Selection Boards (SSB) 
submitted to the Secretary of the Navy, I also review requests 
for reconsideration of previously denied SSB petitions. 

3. On August 11, 2005, I received a request for the Secretary 
of the Navy to reconsider a previously denied SSB petition from 
Major Jackson L, McGrady, U,S, Marine Corps. Major McGrady's 
request was dated February 7, 2005. 

4, Secretary of the Navy considered and denied Major McGrady' s 
request on February 23, 2006, 

5- The Secretary's denial letter included four references, 
listed as reference (a) through reference (d) . All four 
references were before the Secretary when he denied Major 
McGrady 's request, 

6, When an additional volume of the administrative record was 
prepared in this case, reference (d) to the Secretary's denial 
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letter of February 23, 2006 (a memorandiiin for the Secretary of 
the Navy from the Commandant of the Marine Corps, dated July 25, 
2005), was not included in the additional volume due to an 
administrative oversight. 

7. All of the other references to the Secretary's denial letter 
of February 23, 2006, with the exception of reference {d) , are 
included in the additional volume of the administrative record. 
Further, the additional volume of the administrative record 
contains all the documents that were before the Secretary when 
he denied Major McGrady's request, 



I declare under penalty of perjury that the foregoing is true 
and correct. 



OS ja aoos 




Date 



MARTIW E.ADAMS 
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[ntt^b ^tat^B 




at Antprfra 



DEPARTMENT OF THE NAVY 

ff^ashingtoft, D,C.^ ...Q5„July 20Q6 „_ 



3 berebp tertifp that the annexed ...^^A^.h.'^^.l.^A.... 

constitute a true and accumte cqy of refacace (d) the Secietany of the Ifewy's 
' nimDrariim to tfie^ C^^ tlie >6nxie CoiqiB of TSiSM^ 

^.the-S^request -of . l^fejoc Jackscn L>. l±Gi:ai^y.2lJ6T74T4199; .arh.rHXBd.ieiig JsEpt 

■fcy me in the acdinany course of cf f idaL business and in ny official stpecvlsion 

-atidm theoffidalOjstxas^fif the^M^ 

„^yQwate.(ferEral.. 

on file in the ^^^ °^ J*^ AMr^ Jhe J^jd^ Atrocate 

GaHcal 



tfertin E. AJains 

Gptain, U*S,-tteaggj;g£ggg& -- 

OFFICE OF THE SECRETARY 

3 ti^rtbp certify that ..^'^^..^..^i.^^^^i.^^h.^^^ 

tfiho signed the foregoing certificatey was at the time of signing 
..5..dily..lksBed.attKom^.assi^ied Aiuocate Qs^caL 

and that full faith and credit should be given his certification 
as such. 

3n teiMtmonp to^ereof, / have hereunto 
set my hand and caused the Seal of the 
Navy Department to be affixed this 

-13. day of ...My. , 

two thousand six 



H*VJAO 



I'REV. i-ao) 




H. H. ERCMfcBGER 

C^Jtain, JK3C, U.S. I!fevy 

(QvilLa*) 

for the Secretary of the I*wy 



FMC MX 





oEPAnmiEm'OPTHE wavy 

1 FADQUABTHHS UN> fFD ^ifMn> UAWtC CORPS 

aoaoM«Hi*4T: a 4V-r PEN t ACrtN 



140X/2 
MMPR 

JUL 2 S 20D5 



WBf^OBANDUM FOR THE UNDER SECRETARY OF THE KAVY 



RECONSIDERATION OF A SI?FOI^f. SELECTION BOAnD REQUEST IN 
THE CASE OP KAJOR JACKSOM I., MGGRADY, 2J6 74 4199/4402 
USMC 



Eaf: (a) SBCKAVINST 1401. IE 

(b) Mexo for SecNav dated 3S Feb 2004 

(c) MCO PI 4 00. 3 IB, Marine Corps Promotion »«JJ»iaJ- 
VoXurt-^ 1. Officer i'loantions (M.'VROOKI'ROMMMI) 

1 RGfererce (a) pennltg consi rlcvauion for promotion of an 
ohlSJ^ra special selection board (SSB) -^^^.'^^^'■IflJill^ 
considered but not selected by n reg-alarly f^*^^'^;??;^ Jj^^f irtHe 
board, and the Secretary of th.:- N..vy detemines tJie action of the 
board was contrary to law, involv-jd material error of face, 
administrative error, or resuUed from the board not having 
before it material infomation for consideration. 

2 Major McGrady is requeacin?? reconsideration of hie gpecial 

..IcSSon bo^d request. Us f ">f-"^%t^Vid\ot'eSrSS 
initial request based on the i^ct that be did not exercise 
rcaBonable diligence io erroneous. 

3^ The facts germane to thia ciar.Oi 

a. grotua tion Hlatory 

(IJ FVOS USMC Lieutenant. Colonel Promotion Selection 
Board (convened 8 September 2004) . Eligible, above zone, not 
selected , 

(2) FY05 USMC Lieuten-'Jiit Colonel Promotion Selection 
Hoard (convened 4 September 200:J> . aiigible, in-aone, not 
selected 

(3) FY04 USMC Lleuteiirtui Colonel Promotion Selection 
Board (con^ronsd 9 October SOna) . Eligible, in-zone, but not 
selbcted. 

(4i ?Y03 USMC Lieutcd-JUt Colonel Promotion Selection 
Board (convened IS October 2001). Bligible, below-zone. but not 



OQOOl 



mflt^mm** " ^ m 
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THE case: of major JACKSON I.. HCGERDY, 216 74 4199/44UJ 
USMC 

b. Major MCGrady requested c^ opecial oelection board on 

16 SeptoJ.r 2003. ?he Secretary of the "^^f ^.^Pf "^^^ J^^^d 
MCGrady' B request on 16 April 2004 based on the fact tJiat he aio 
not exercise reasonable diligence. 

c. Major MCGrady aroued in hi.-? initial r^<I^«f ^^J^^ Jj?;^. , 
reporting Senior's ranking in the* fitness report for tha penod 
1 August 1990 lo 26 November 19^.0 was in error and caused ^im to 
LlSf competitive on the PYOi U3MC Lieutenant Colonel Pronotaon 
Selection Board. The Secretary o£ the Navy denied M^OOr 
MCGrady' 3 requoot due to his failure to exercjee «ff°"J^J%..„« 
diligcmce in correcting the fitn3.-.ri report before the Fy04 USMC 
Lieutenant Colonel Promotion SelRc:^ion Board convened. ■^^ J}^^ 
rcguent for roconaideratlon. Major McGrady argues that ho did m 
fact exorcisG reasonable diligeur-o, 

4 , Analysis 

a. The fitnesB report in cjwntj.on is a 4 -month report when 
Major MCGrady was a first lleuror.ant. Thie «Port was written 
approximately 13 years prior tn tbo convening of the Fy04 USMC 
Lieutenant Colonel Promotion Sf/lection Board and was xn his 
Official Military Personnel Fil« (OMPF) when he was selected to 
captfiin and major. 

b. ReferenL'6 (a) Stateo tliat an SSB is not authorized when 
an officer fails to exercise tiia sair, proper, and due degree of 
care and activity measured with reference to the particular 
circumstance- Further, reference (a) does not authorize an SSB 
to an officer who fails to exeiciae reasonable <iili9ence to 
discover and correct any errorrt or omissions in his of ficiai 
record prior to the convening of a promotion select iw board. 
Hence, it has been determined th.^t the analysis P'^<>yj^«^2uttal 
reference (b) ie otiH valid. M.ajor McGrady baeca his rebuttal 
on factors the Staff Judge Advocate used in determining 
reasonable diligence. T-^ of thoae factors are "the officer took 
reasonable steps to correct any errors in his/her of fxclal record 
orior to a board- and "the nauire of any error in an officer a 
official record that went undetected was ouch that it would not 

have been detected by a reasonable P^f^"'^ °«i*==^-" ^f^^^^f^the 
Major MCGrady states he frequctntly reviewed his record before the 
convening of the PV04 Board, lie did not give a reason ae to why 
the error went undetected for 3 3 years and after so niany review.^. 
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Subj : RECONSIDERATION OF A SPECJAT- SELBCTIOH BOARD RESQUEST IN 
THE CASH OP MAJOR JACKSON 7,. MCGRftDY, 216 74 4159/4402 
U3MC 

c. In Major McQrady'e requesJi; to the Board for Correction of 
Naval Records (BCNR) , he stated hhdt be was not aware of the 
error until 31 Mar 2003, when th-;; Reporting Senior, Captain 
Davitison advised him that he had mistakenly ranked him "3 of 3 
vice *i ot 3- on hia fitness x&iviri Cor the period 1 August 1990 
to 26 November 1990 . Major McGuady does not stata why Captain 
Davidson waited approximately 13 years and after he had failed 
select ion to divulge this infotniVHtion. 

d. Major McGrady states in hiii request that it appeared 
ccirtain that the PY04 USlUC LlQUl:t>)i:mt Colonel selection board 
placed dispositive weight on rnriVrJnys and changing this report 
vKDuld have materially ch?«iged th^. numhcr of those ranked 
above/below hin. Major McGrady' ii failure of selection before the 
t*Y04 board was removed apd the K'lror in his record was corrected. 
Major McGrady was considered by liia Pyfl5 board as an in-zone 
officer and the FY06 board as an nbove-zone officer with a 
corrected record and still was noi. selected. Hence, it is 
evident that there were other CQrtijicf-.itive concerns in Major 
McGrady B record, such as MOS c/.cdibility, which MKOA flagged in 
their response to Major McGrady' ft BCNR petition. 

c, Undcir Major McGrady 's roaubmiBaion, he states that he 
contacted a carser counselor pi ior to the FY04 board. Major 
McGrady made no mention in hlu Cirot request of this contact. 
The Secretary of the Navy's decision to disapprove Major 
McGrady s first request was bciftc.] on his failure to ensure his 
record was substantially accurate, and complete before the 
bonvoning of the board. Major MrrOrady Is personally responsible 
for the accuracy of his record. XI was and still is evxdcnt that 
Major McGrady had more than eno.iyh time to correct the error in 
his record before the FV04 boarO. lie should have reasonably 
known the nature of the rankiny find he should have taken 
appropriate steps to highlight or correct the fitness report 
prior to the py04 USMC Lleutenurt Colonel Board convening. 

S. Conclusion. Major McGrady 'st request for reconsideration docs 
not (ftect the fequiremento for a special selection board per the 
reference; he failed to exercatin reasonable diligence to ensure 
his record was eubstsntially iicciirate and complete before the 
convening oS the board and lias not provided any additional 
information to refute the ciocision made in reference (b) . 
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TH£ CASE OP MAJOR JACKSON L. MOGRRDY, 215 74 4i»3/ 



U3MC 



•-v,= ^'iraaoina analvulSj I reconmiend that Major 
6, Based upon the foregoing ana ly jib. . , selaction board 
McGrady's request for consideration by a special seiaccio 

be disapproved, 

W. W- Hagee /\ 
Conanaiidant of the Kd^e Corps 

FOR DBCISION BY THE UNDER SECftHTARV O? THE NAVY 
Approve Special Selection Board ^^auest 



nicapprove Special Selection Board Request ■ ^< 




Other 
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